IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TRUSTEES OF THE NATI ONAL : ClVIL ACTI ON
ELEVATOR | NDUSTRY PENSI ON, :
HEALTH BENEFI T AND EDUCATI ONAL
FUNDS
V.
GENERAL ELEVATOR OF DETRA T,
| NC. and ELEVATOR CONCEPTS, :
I NC. : NO. 96-8212
Deci sion Under Fed. R Cv. P. 52(a)

Ludw g, J. August 10, 1998

This non-jury decision is entered follow ng a hearing
hel d Decenber 11, 1997. Fed. R Cv. P. 52(a). The conplaint sets
forth clainms under the Labor Managenent Rel ations Act (LMRA), 29
US C 8§ 141 et seq. (1994), and the Enpl oyee Retirenent |ncone
Security Act (ERISA), 29 U S.C. 8§ 301 et seq. (1994). Delinquent
contributions are alleged to be due under a collective bargaining
agreenment (Count 1) and a settlenent agreenment involving two

out standi ng judgments (Count I1).?! Jurisdiction is federal

guesti on — LMRA; exclusive under ERI SA. 28 U.S.C. 8§ 1331; 29

! Count | al so demands interest, |iquidated damages, and
auditor’s fees under 29 U S. C. § 1132(g), conpl. ¥ 10; count 11,
interest on the anobunts due under the judgnents, together wth

attorney’s fees and costs. [d. Y 17.

Count 111 sought contributions from defendant El evator
Concepts, Inc., under the collective bargaining agreenent. The
parties have agreed, however, that El evator Concepts, Inc., is not

liable to plaintiffs. Am pretr. stip., at 5, § 11.

At hearing, plaintiffs stated that they i ntended to nove
for leave to anend the conplaint to allege alter ego liability on
t he part of defendant General Elevator of Detroit. Tr. at 101-03,
Dec. 11, 1997. No notion, however, was filed.
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U S. C 8§ 185, 1132 (1994). See also Board of Trustees of the

Hot el and Rest aurant Enpl oyees Local 25 v. Madi son Hotel, Inc., 97

F.3d 1479, 1483 (D.C. Cir. 1996) (ERISA jurisdiction exists for

di sputes over ERI SA-rel ated settl enent agreenent).

l.
Facts Based on Stipul ation
The follow ng, which are part of the anended pretria
stipulation, are approved as findings of fact.

CGeneral Elevator of Mchigan, at all tines
relevant to this matter, and Ceneral El evator
of Detroit, since April 1994, were signatory
to the coll ective bargai ni ng agreenent requir-
ing contributions to be nade to the Plaintiffs
pursuant to t he Agreenents and Decl arati ons of
Trust of the Plaintiff Funds.

On Cctober 12, 1993, Judgnent was entered in
the United States District Court for the
Eastern D strict of Pennsylvania against
Ceneral Elevator of Mchigan and in favor of
t he Trustees of the National Elevator |Industry
Pensi on, Health Benefit and Educati onal Funds
in Gvil Action No. 93-4147, captioned Trust-
ees of the National El evator |Industry Pension,
Health Benefit and Educational Funds v. Gen-
eral Elevator of Mchigan, in the total amount
of $49,533.39. The bal ance of the Judgnment in
Civil Action No. 93-4147 due and ow ng the
Trustees of the National Elevator |Industry
Pensi on, Health Benefit and Educati onal Funds
is $3,087.19.

On June 1, 1994, Judgnent was entered in the
United States District Court for the Eastern
District of Pennsylvania against General
El evator of Mchigan and in favor of the
Trustees of the National Elevator |ndustry
Pensi on, Health Benefit and Educati onal Funds
in Gvil Action No. 94-1806, captioned Trust-
ees of the National Elevator |Industry Pension,
Health Benefit and Educational Funds v. Gen-
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eral Elevator of Mchigan, in the total anmount
of $68, 505.44. The bal ance of the Judgnent in
Cvil Action No. 94-1806 due and ow ng the
Trustees of the National Elevator Industry
Pensi on, Health Benefit and Educati onal Funds
is $68, 505. 44.

On or about July 15, 1994, Plaintiffs, by
M chigan counsel, John G Adam Esquire,
issued a garnishnment [in the United States
District Court for the Eastern District of
M chi gan] pursuant to its judgnent at C A 93-
4147 agai nst General Elevator of Mchigan, in
whi ch proceeding Plaintiffs clainmed that funds
garni shed and in the possession of the gar-
ni shee were due to General Elevator of M chi-
gan.

On or about August 2, 1994, Defendant Cener al
El evator of Detroit, Inc., by its counsel
Levon G King, objected to the garni shnent of
sai d funds.

On or about Decenber 30, 1994, Defendant
Ceneral Elevator of Detroit, Inc., by its
president, Douglas Scott, offered to settle
t he garni shnment proceeding in a witing di-
rected to Plaintiffs’ M chigan counsel.

On or about January 12, 1995, Plaintiffs’
attorney, Scott A Cronin, Esquire, and
Dougl as Scott discussed the offer nade by
General Elevator of Detroit, Inc., to settle
t he garni shnment proceeding; and, on January
12, 1995, Scott A Cronin, Esquire, forwarded
to Douglas Scott a letter containing a
counter-proposal to settle the garnishnent
pr oceedi ng.

On January 18 and 23, 1995, Douglas Scott on
behal f of Defendant General Elevator of
Detroit, Inc., and Scott A Cronin, Esquire,
on behalf of Plaintiffs, Trustees of the
National Elevator Industry Pension, Health
Benefit and Educational Funds executed a
Settlenment Agreenment obligating Defendant
General Elevator of Detroit, Inc., to pay the
Judgnent debts of General El evator of M chigan
as set forth in Gvil Action Nos. 93-4147 and
94- 1806.



Paynents totalling $11, 653.21 have been made
on behalf of Defendant General Elevator of

Detroit, Inc., pursuant to the Settlenent
Agr eenent.
Def endant admits that it 1is liable for

contributions to Plaintiffs as reveal ed by the
audit report in the anount of $3,214. 44.

Def endant admits that it 1is Iliable for
interest on Jlate paid contributions to
Plaintiffs for anounts due and ow ng
subsequent to the above-referenced judgnents
as set forth in the mscell aneous assessnent
report in the anmount of $5,036. 27.

Def endant admits that Plaintiffs’ clainmed
liquidated damages are in the anount of
$9, 910. 79.

Def endant admts that the auditor’s fees in
connection with the exam nati on of the books
and records of GCeneral Elevator of Detroit,
Inc., total $5,975.

Def endant El evator Concepts, Inc., is not
liable to Plaintiffs for any contributions, as
El evator Concepts, Inc., perfornms no work

covered by t he Col l ective Bar gai ni ng
Agreenents of |.U E. C. Local Union No. 36.

Am pretr. stip., at 1-5.

I
Facts Based on Evi dence
The followi ng facts are found from evi dence recei ved at
trial:
1. In 1980, Douglas Scott becane enployed by Genera
El evator of Mchigan, Inc., an elevator naintenance and repair
conpany owned in part by his father-in-law, Harry Gaither. Tr. at

5-6, 48. His duties initially were driving a conpany truck and



mai ntai ning the spare parts departnent. Tr. at 62. He becane a
vi ce-presi dent and served in that capacity at various tines through
1994. Tr. at 5-6; plaintiffs’ exhs. 1-3. Over this period, Scott
had periodic dealings with plaintiffs’ attorneys in the firm of
O Donoghue & O Donoghue regar di ng del i nquent enpl oyer
contributions. Plaintiffs’ exhs. 1-3.

2. Since 1985, Scott has been president and 50 per cent
owner of defendant Elevator Concepts, Inc., an elevator
manuf acturi ng conpany. Tr. at 3-4, 62.

3. Ceneral Elevator of Mchigan was originally called
Ceneral El evator Conpany but —at sonme point in the md-1980s —
changed its nanme to distinguish itself froma conpany in Mryl and
of the sane nane. Tr. at 12, 29. After changing its nane,
however, General Elevator of M chigan continued to use checks and
| etterheads of “Ceneral Elevator Conpany.” Tr. at 20-22;
plaintiffs’ exhs. 20-23. General Elevator of Mchigan and
defendants General Elevator of Detroit and Elevator Concepts
occupi ed separate offices within the sanme building. Tr. at 11.

4. In 1993, Scott, as vice-president of finance for
General El evator of M chigan, assisted in the w ndi ng down of that
conpany. At that time, General Elevator of M chigan was no | onger
actively bidding work. Tr. at 6-7.

5. On August 24, 1993 plaintiffs’ Phil adel phia attorney
Scott A. Cronin sent a letter to Douglas Scott regarding C. A No.
93-4147. The letter stated: “[T]he Trustees cannot entertain any

of fer of settlenent from General Elevator Conpany directly as it



appears that CGeneral has retained |egal counsel in this matter.”
Plaintiffs’ exh. 6; tr. at 101. On Septenber 2, 1993 Dougl as Scot t
responded, in witing:

Pl ease be advised that Ceneral Elevator

Conpany has not retained | egal counsel inthis

matt er. Any conmmuni cation to or from Janes

Wal ker dene or any other attorney with regards

to this matter has not been authorized by an

of ficer of General Elevator Conpany, and is

not recogni zed by the corporation.

Plaintiffs’ exh. 7. The letter encouraged Cronin to deal directly
wi t h Dougl as Scott about a proposed settlenent of C. A No. 93-4147.
Id.

6. In April 1994, General Elevator of M chigan ceased to
be an active conpany. At that tinme defendant CGeneral El evator of
Detroit, Inc. —also an el evator mai ntenance and repair conpany —
came into existence. General Elevator of Detroit took over many,
but not all, of the mai ntenance and service contracts fornmerly held
by General Elevator of Mchigan. Tr. at 8. Like General El evator
of M chigan, General Elevator of Detroit used checks and | etterhead
denom nat ed “General El evator Conpany.” Tr. at 20-22; plaintiffs’
exhs. 20-23. Since 1994, Douglas Scott has been president of
General Elevator of Detroit. Tr. at 5.

7. In April 1994, GCeneral Elevator of M chigan had
accounts receivabl e valued at close to $300,000. Tr. at 35.

8. In May 1994, plaintiffs’ Mchigan attorney John G
Adam t ook Scott’'s deposition in connection with the judgnment in

C. A No. 93-4147 agai nst CGeneral Elevator of Mchigan. Scott told



Adam t hat he and General Elevator of M chigan were unrepresented.
Tr. at 79-80.

9. In July 1994, plaintiffs filed the M chigan
garni shnment set forth in the anmended stipul ati on, see supra at 3,
believing that GCeneral Elevator of Detroit was the successor
corporation to Ceneral Elevator of Mchigan. Tr. at 96.

10. After the garnishnent, Scott retained Levon King,
Esq., to file objections on behalf of General Elevator of Detroit.
Tr. at 38. On Septenber 13 and 14, 1994 Scott sent letters and
made phone calls to Adam asking himto [ift the garnishnent. Tr.
at 38-39, 55-56, 80. Though Scott was accustonmed to dealing
directly with Adam tr. at 54, Adaminfornmed hi mthat because King
had been retained in the garnishnment matter, Adam coul d not speak
directly with himw thout King's perm ssion. Tr. at 82-83.

11. Thereafter, Adamtel ephoned King to find out if he
was aware that Scott had contacted Adam about the garnishnment.
Ki ng sai d he was not, but that Scott “had a pattern of speaking for
hi nsel f and at tines, you know, bypassing his counsel.” Tr. at 68.
King then gave Adam permi ssion to talk to Scott directly, stating
that Scott wanted to resolve the matter hinself. Tr. at 83-84.
Adam was not surprised because such consent to work out a paynent
plan directly with the enpl oyer was commonpl ace. Tr. at 85. The
only ot her communi cation King had fromAdamor Cronin was a notice
of release of the garnishnment. King did not call Scott after

recei pt of the notice, and did not send any statenent for services



after initially filing the objection to the garnishnent. Tr. at
69, 74, 76.

12. After receiving King’ s perm ssion, Adam dictated a
letter to Scott, dated Septenber 26, 1994, stating that King had
consented to direct negotiations. Adam then inforned Cronin of
King’s consent. Cronin told Adamnot to send the letter to Scott
because it did not address vacation pay i ssues. Adamdi d not send
the letter. Tr. at 87-88; plaintiffs’ exh. 28.

13. On Decenber 30, 1994 Scott faxed a letter fromthe
of fice of Elevator Concepts to Adamw th a proposal that GCeneral
El evator of Detroit pay plaintiffs $4,680 due on the Inkster Twin
Towers contract in exchange for a release of the garnishnment.
Scott signed the letter on behalf of *“General Elevator Conpany.”
Joint exh. 5; tr. at 40. Adamforwarded the letter to Cronin. Tr.
at 91.

14. On January 12, 1995 Cronin sent a letter to Scott
Wi th a counter-proposal for settling the garnishnment. The letter
was addressed to “General Elevator Conpany.” The terns of the
count er - proposal were as follows:

(1) Upon release of the garnishnent, General

El evator will submt paynent to the Funds in

care of O Donoghue & O Donoghue in the sum of

$4, 680. 00; and

(2) On or before February 15, 1995, GCeneral

El evator will submt paynent to the Funds in

care of O Donoghue & O Donoghue in the sum of

$2, 000. 00; and

(3) On or before the 15th of each and every

foll owi ng nonth, General Elevator will submt
payrment in the sum of $2,000.00 to the Funds
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in care of O Donoghue & O Donoghue until al
anmounts due as the result of Givil Action Nos.
93-4147 and 94-1806 entered in the US.
District Court for the Eastern District of
Pennsyl vania are paid in full less |iquidated
damages in the anmount of $10, 898.04; and

(4) Ceneral Elevator Conpany wll pay all
wages, including vacation pay, owed to its

enpl oyees, who are nmenber [ s] of t he
| nt ernational Uni on of El evator Constructors;
and

(5) Ceneral Elevator Conpany wll remain

current with its present contributions to the
National Elevator Industry Funds during the
termof this Agreenent.

Joi nt exh. 6.

15. The parties to the settlenent agreenent, signed on
January 18 and 23, 1995, were plaintiffs and General El evator of
Detroit. Joint exh. 7, at 1. The agreenent:

PARTI ES: Trustees of Nat i onal El evat or
| ndustry Pensi on, Heal t h Benefi t and
Educational Funds (hereinafter “NEI") and
CGeneral Elevator Conpany of Detroit, Inc.
(hereinafter “General ™)

WHEREAS, NEI hol ds two Judgnents agai nst
Ceneral El evator Conpany of M chigan, Inc.,
entered in the United States District Court
for the Eastern District of Pennsylvania,
GCvil Action Nos. 93-4147 and 94-1806; and

WHEREAS, as the result of t hese
Judgnents, NElI garnished the proceeds of a
contract known as the Inkster Twin Towers,
| nkst er Housi ng Commi ssi on, formerly possessed
by Ceneral Elevator of Mchigan, Inc.; but,
which is now in the custody and control of
Ceneral ; and

WHEREFCORE, NEI and Ceneral, w shing to
resol ve this matt er Wi t hout further
litigation, hereby agree as foll ows:



1. Upon execution of this Agreenent, NEI
will release the Inkster Twin Towers’
garni shnent; and

2. Upon release of the garnishnent,
Ceneral Elevator will subnmt paynent to the
Funds i n care of O Donoghue & O Donoghue, 1056
Publ i ¢ Ledger Buil di ng, 150 Sout h | ndependence
Mal | West, Phil adel phia, Pennsyl vania 19106 i n
t he sum of $4,680.00; and

3. On or before February 15, 1995,
Ceneral Elevator will submt paynent to the
Funds in care of O Donoghue & O Donoghue in
t he sum of $2, 000.00; and

4. On or before the 15th of each and
ever[y] follow ng nonth, General El evator wl|
submt paynent in the sumof $2,000.00 to the
Funds i n care of O Donoghue & O Donoghue unti |
all anounts due as the result of Gvil Action
Nos. 93-4147 and 94-1806 entered in the U S.
District Court for the Eastern District of
Pennsyl vania are paid in full less |iquidated
damages in the anount of $10,898.04; and

5. General will pay all wages, including
vacation pay, owed to nenbers of the
I nt ernati onal Union of El evator Constructors;
and

6. General will remain current with its
present contributions to the NEI Funds during
the termof this Agreenent.

7. Once General has paid all obligations
as set forth in this Agreenent, then NEI w !l
file a Praeci pe to Mark Judgnent Satisfied for
each Judgnent |isted above.

Date: 1-23-95
/sl Scott Cronin, Atty. for the Trustees.

Date: 1-18-95
/ s/ Dougl as Scott, President, General Elevator
Conmpany of Detroit, Inc.
Joint exh. 7. Cronin did not send a copy of the executed agreenent

to King. Tr. at 98.
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16. On January 18, 1995, Scott understood that his
signature on the settlenent agreenent would result in the rel ease
of the garnishnent on Inkster Twin Towers. Tr. at 16.

17. After the signing of the settlenent agreenent,
plaintiffs rel eased the garnishnent. Tr. at 17.

18. On January 18 and 23, 1995, it was the intention of
the parties to the settlenent agreenent that CGeneral Elevator of
Detroit would be responsible for the paynents specified in
par agraphs 2-6 of the agreenent.

19. On March 15, 1995 Scott wote a letter to Scott
Cronin of O Donoghue & O Donoghue — with a check for $4,680
encl osed —thanking him for the release of the garnishnent and
stating that the paynent was nade “as per our agreenent.”
Plaintiff’'s exh. 20. The letterhead and the check referred to the
payi ng entity as “General El evator Conpany.” 1d.; plaintiffs’ exh.
21. Scott made this paynent in his capacity as president of
General El evator of Detroit.

20. On April 27, 1995 Scott wote a letter to Scott
Croni n of O Donoghue & O Donoghue encl osi ng a check for $2,000 and
stating that the paynent was nmde “as per our agreenent.”
Plaintiff’'s exh. 22. The letterhead and the check referred to the
payi ng entity as “General El evator Conpany.” 1d.; plaintiffs’ exh.
23. Scott made this paynent in his capacity as president of
General El evator of Detroit.

21. On Cctober 27, 1995 Scott sent a check for $5,000 to

Scott Cronin of O Donoghue & O Donoghue stating that the paynent
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was nmade “[ p]Jursuant to an agreenent with [ General El evat or Conpany
of Mchigan].” Plaintiff’s exh. 25. The check is drawn on the
account of “Elevator Concepts Ltd.” 1d.; tr. at 25.

22. On August 21, 1995 Scott sent a letter on “Ceneral
El evat or Conpany” stationery to Scott Cronin of O Donoghue &
O Donoghue. The letter —witten in Douglas Scott’s capacity as
president of General Elevator of Detroit —stated that al though his
conpany had “done fairly well” at keeping up wth current
contributions, ["w] e have not done as well with the $2, 000 paynments
toward GEM s arrears.” The letter said that General Elevator of
Detroit was owed $60, 000 on a public school contract and that “[i]t
was i n anticipation of receiving that anount that we were confi dent
that we could live up to the terns of our agreenment.” Plaintiffs’

exh. 24; tr. at 27, 30-33.

[T
Di scussi on
At issue here are funds created under a collective
bar gai ni ng agreenent between Local 36 of the International Union of
El evat or Constructors and, initially, General El evator of M chi gan;
| ater, defendant General Elevator of Detroit. Conpl. T 2. The
funds constitute ERI SA “enpl oyee benefit plans” under 29 U S. C
§ 1002(3). Plaintiff trustees are ERISA“fiduciaries” of the funds
under 29 U. S.C. § 1132(e)(1). Ceneral Elevator of M chigan and

def endant General El evator of Detroit are NLRA “enpl oyers” under 29
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US C 88 142(3) and 152(2); Local 36 is an NLRA “labor
organi zation” under 29 U S.C. § 152(5).

Del i nquent contributions (Count |) — In the anmended

pretrial stipulation, at 4, { 10(a), defendant General El evator of
Detroit admitted liability under 29 U. S.C. § 11452 for $3,214.44 in
del i nquent contri butions. General Elevator of Detroit also
admtted liability for $5,036.27 in interest on the contributions
under 29 U . S.C. 8 1132(g)(2)(B). Am pretr. stip., at 4, T 10(b).
Under 8 1132(9)(2)(O(ii), plaintiffs are also entitled to
l'i qui dat ed danmages of $9, 910. 79.

Plaintiffs claim$5,975 in auditor’s fees as reasonabl e
costs under 8 1132(g)(2)(D). Plaintiff’s post-trial brief, at 15-
17. GCeneral El evator of Detroit does not dispute this amobunt. Am
pretr. stip., at 4, 1 10(d). Paragraph eight of the Agreenent and
Decl aration of Trust between the parties states that “in any case
where the Trustees have clained in a |awsuit any anmobunt due as
di scl osed by the audit, then the Enployer shall be |liable for all
costs associated with the audit.” Joint exh. 1, at 6. “I Al
contractual basis for an award of these costs clearly exists.”

Bri ckl ayers’ Local Uni on No. 8 Pensi on Fund v. Masonry Contractors,

2 § 1145 states:

Every employer who is obligated to nake
contributions to a nultienployer plan under
the ternms of the plan or under the terns of a
col l ectively bargai ned agreenent shall, to the
extent not inconsistent with |aw, make such
contributions in accordance with the terns and
condi tions of such plan or such agreenent.
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Inc., 721 F.2d 326, 327 (11th Cir. 1983) (per curiam; see also
Oper ati ng Engi neers Pension Trust v. A-C Co., 859 F.2d 1336, 1343

(9th Gr. 1988) (awarding auditor’s fees on contractual basis and

under 8§ 1132(g)(2)(D)); Carpenters Amended and Restated Health

Benefits Fund v. John W Ryan Construction Co., 767 F.2d 1170,

1175-76 (5th Cr. 1985) (sane).

Settlenment agreenent (Count |1) — General Elevator of

Detroit argues that the January 1995 settlenment agreenent is
invalid and unenforceabl e because plaintiffs’ counsel negoti ated
the agreenent directly without the perm ssion of defendant’s
attorney in the garnishnment proceeding. Def endants’ posttri al
brief, at 11-13. Such conduct is alleged to have violated
Pennsyl vani a Rul e of Professional Conduct 4.2.°3

However, as found fromthe evidence presented at trial,
garni shnment counsel, King, consented to those negotiations. See

supra f 11. King' s testinony to the contrary, that he did not give

3 Pa. Rule of Professional Conduct 4.2:

Comruni cation with Person Represented by
Counsel .

In representing a client, a |awer shall not
conmuni cate  about the subject of t he
representation with a party the |Iawer knows
to be represented by another lawer in the
matter, unless the |awer has the consent of
the other |awer or is authorized by lawto do
So.

The Pennsylvania Rules of Professional Conduct are
applicable to actions before the United States District Court for
the Eastern District of Pennsylvani a. See E.D. Pa. Local Rule
83.6.1V(b).
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his consent, tr. at 68-69, was not credited. H's inaction after
receiving a notice of the release of the garnishnent and his
adm ssion that he assuned it was the result of Scott’'s
unrepresent ed negotiations are inconsistent with his all eged fear
of prejudice for his client. He took no steps to find out the
ci rcunstances of the release. Tr. at 74. In contrast, plaintiffs’
attorney Adamtestified that he obtained King's express consent to
t he negoti ations and prepared a |l etter docunenti ng the consent. He
did not send the letter because he was instructed that plaintiffs
want ed del i nquent vacation pay to be included in any settl enent.
Tr. at 83-85, 87. Crediting Adanis testinony, there was no
violation of Rule 4.2.

The thrust of Douglas Scott’s testinony appeared to be
that in signing the settlenent agreenent he did not intend to
obligate General Elevator of Detroit to pay the outstanding
j udgnents owed by General Elevator of M chigan. The parties,
however, stipulated that he did intend to do so. Am pretr. stip.,
at 3-4, 1 8. His testinony, noreover, was disingenuous.’ He

stated that, in signing the settlenent agreenent, he believed

* For exanple: (1) there was nothing unusual or

potentially m sl eadi ng for General El evator of M chi gan and Gener al
El evator of Detroit to use identical stationery and checks marked
“CGeneral Elevator Conpany.” Tr. at 19-20; (2) a $2,000 paynent
sent after the signing of the settlenment agreenent was nade by
Ceneral Elevator of Mchigan rather than General El evator of
Detroit because “that’s who | believed owed t he noney.” Tr. at 22;
(3) inaletter he had signed as president of CGeneral Elevator of
Detroit, the use of the word “we” did not refer to General El evator
of Detroit. Tr. at 30; (4) Wien asked which entity he was
representing, “lI don’t knowif | was representing anybody. | was
just interested in lifting the garnishnent.”
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Ceneral Elevator of Detroit was responsi ble only for paragraphs 5
and 6, covering current contributions and vacation pay. He “didn’t
know who was responsible for [paragraphs 2-4, dealing with the
out st andi ng j udgnent s agai nst General El evator of M chigan], | just
—I didn't believe that it was General Elevator of Detroit.” Tr.
at 16-17. However, plaintiffs and General El evator of Detroit were
the sole parties to the agreenent. Joint exh. 7, at 1.

As to any potential anbiguity,?®

anpl e extrinsic evidence
consisting of the parties’ bargaining history and post-agreenent

conduct —see supra, e.qg., 1Y 13, 16, 19-22, and, in particular,

plaintiffs’ January 12, 1995 counter-proposal, ¥ 14; joint exh. 6
—illumnnated the intent and neaning of the agreenent. Anerican

Flint dass Wirkers Union v. Beaunont 3 ass Co., 62 F.3d 574, 580

(3d Cir. 1995) (ERISA-related settlenent agreenent governed by
federal conmmon | aw of contract i nasnuch as Congress has not adopted

adifferent standard); Inre NewValley Corp., 89 F. 3d 143, 150 (3d

Cr. 1996) (“Extrinsic evidence may include the structure of the
contract, the bargaining history, and the conduct of the parties
that refl ects their understanding of the contract’s neani ng.

[Once a contract provision is found to be anbi guous, extrinsic

> The preanble to the agreenent states that “General”

refers to General Elevator of Detroit. VWi | e paragraphs five
t hrough seven refer to “General,” paragraphs two through four
contain references to “General Elevator.” Joint exh. 7. Scott

suggested in his testinony that “General Elevator” signified a
different entity from General Elevator of Detroit. Tr. at 43-45.
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nmust be considered to clarify its neaning.”), cert. denied,

UsS _ , 117 S. C. 947, 136 L. Ed.2d 835 (1997). °

V.
Concl usi ons of |aw

1. Thi s court has jurisdiction over the parties and the
subject matter of this action.

2. Def endant General Elevator of Detroit violated its
col I ective bargai ning agreenent with Local 36 of the International
Union of Elevator Constructors by failing to make required
contributions to the funds under the Agreenent and Decl arati on of
Trust.

3. Ceneral Elevator of Detroit isliable to plaintiffs
for delinquent contributions in the anount of $3,214.44.

4. Plaintiffs are entitled to $5,036.27 in interest on
del i nquent contri butions.

5. Plaintiffs are entitled to $9,910.79 in |iquidated
damages.

6. Plaintiffs areentitledto $5,975inauditor’s fees.

7. In light of the consent of defendant’s counsel
t here was no vi ol ati on of Pennsyl vani a Rul e of Professi onal Conduct

4.2 during negotiations on the settlenent agreenent.

® Because this claimis to enforce an enployer’s duty to
make pl an contri butions under 29 U. S. C. § 1145, plaintiffs are al so
entitled to interest, attorney’s fees and costs under 29 U S. C
8§ 1132(g)(2)(B) and (D)
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8. The settlenent agreenent between plaintiffs and
def endant General Elevator of Detroit is valid and enforceable.
Plaintiffs are entitled to $3,087.19, the bal ance due on C. A. No.
93-4147, and $68, 505. 44, the bal ance due on C. A No. 94-1806.

9. Plaintiffs are entitled to additional interest due
on the judgnents in C.A No. 93-4147 and C. AL No. 94-1806, as well
as attorney’'s fees and costs.

10. Defendant El evator Concepts, Inc., isnot liableto
plaintiffs.

A judgnent wll be entered based on this decision.

Edmund V. Ludw g, J.
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